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AGREEMENT AND ASSIGNMENT

dated as of May 1, 1971

between

FRUIT GROWERS EXPRESS COMPANY

and

MANUFACTURERS BANK & TRUST
CO. OF ST. LOUIS




AGREERMERYT AL ASSIGHNIENT dated as of
May 1, 1671, between FRUIT GROWERS EXPRESS
_COMPANY, a Delaware corporation (hereinafter
called the Luilder) and MANUr ACTURERS BANK
& TRUST CO. OF ST. LOUIS, a Missouri corporation,
with 1ts place of business at 1731 South
Broadway, St. Louis, Missourl (hereinafter

called the Assignee).

WHEFEAS the Bullder and S7T. LOUIS-SAN FRANCISCO
RAILWAY COIMPANY (hereinafter called the kallroad) have
entered into a Conditional Sale Agreement dated as of
May 1, 1971 (hereinafter called the Conditional Sale
Agreement ), covering the construction, sale and delivery by
the Builder and the purchase bty the Railroad of the railroad
equipment referred to in the Conditional Sale Agreement

(hereinafter called the Equipment);

NQW, THEREFORE, this Agreement and Asslignment
(hereinafter called this Assignment) Witnesseth that, in
cohsideration of the sum of Cne Dollar and other good and
valuable consideration paid by the Assignee to the Bullder,
the recelpt of which is hereby acknowledged, as well as of
the mutual covenants herein contalned the partles hereto do
hereby agree as follows:

SECTION 1. VWhenever this Assignment incorporates




herein Ly reference, in whole or in part or as hereby
amended, any provision of the document entit.led "Model
Asslgnment Provisions” znnexed to the Conditional Sale
Agreement as Part II of Annex A thereto (hereinafter
called the Model Assignment Provisions), such provision
of the locel Assignment Provisions shall be deemed to be
a part of this instrument as fully to all intents and
purposes as though such provision had bteen set forth in
full in this instrument.
SECTION 2. The Bullder hereby assigns, transfers
and se%s over unto the Assirnee, its successors and assigns:
(a) all the right, title and interest of the
Builder in and to cach unit of the Equirment when and
as severally delivered to and accepted by the Railroad,
subject to payment by the Assignee to the Builder of
the amount reguired to be paid under Section 6 hereof;
(b) all the ripht, title and interest of the
Bullder in and to the Conditilional Sale Agreement
(except the right to construct and deliver the
Equipment and the right‘to receive the payments.
specified in the third paragraph of Article 3 thereof
and 1n subparagraphs (a) and (b) of the third para-

graph of Article 4 thereof and the last paragraph

of Article 17 thereof and reimbursements for taxes
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paid or incurred by the Buillder as provided in Article
5 thereof) and in and to any and all amounts which may
be or become due or owing by the Rallroad to the Builder
under the Conditional Sale Agreement on zaccount of its-
indebtedness in respect of the Purchase Price (as
defined in the Conditional Sale Agreemert) of the
Equipment and interest thereon, and in and to any
other sums becoming due from the Rallroad under the
Conditional Sale Agreement, other than those herein-
above excluded; and
(¢) except as limited by subparagraph (b) hereof,
all the Builder's rights, powers, privileges and remedles
under the Conditlonal Sale Agreement;
without any recourse against the Bullder for or on account
of the failure of the Rallroad to make any of the payments
provided for in, or otherwise to comply with, any of the
provisions of ﬁhe Conditional Sale Agreement; provided,
however, that this Assignment shall not subject the As-
signee to, or transfer, or pass, or in any way affect or
modify, the liabillity of the Bullder to construct and deliver
the Equipment in accordance with the Conditional Sale Agree-
ment or with respect to 1ts obligations referred to or con-

tained in Articles 10 and 16 of the Conditional Sale Agree-

ment, or relieve the Railroad from its obligations to the




bullder referred to or contained in Articles 2, 3, 4, 5,
10, 15, 16 and 17 of the Conditlional Sale Agreement, it
beihg undcrstood and agreed that, notwilthstanding this
Assignment, or any subsequent asslipnmert pursuant to the
provisions c¢f Article 17 of the Condiltional 3ale Agreement,
all obligations of the Builder to¢ the Rallroad with respect
to the Equipment shall be and remain enforceable by the
Rallroad, its successors and assipns, agains:c and only
against the builder. 1n furtherance of the foregoing as-
signment and transfer, the Builder hereby authorizes and
empowers tlie Assignee, 1in the Assignee's own name or in
the name of the Assignee's nominee, or in the name of and
as attorney hereby irrevocably constituted for the Builder,
to ask, demand, sue for, collect, receive anc enforce any
and all sums to which the Assignee 1is or may become entitled
under this Assignment and compliance by the Failroad with
the terms and agreements on 1ts part to be performed under
the Conditional Sale Agreement, but at the expense and lia-
bllity and for the sole beneflt of the Assignee.

SECTION 3. Section 3 of the Model Assignment Pro-
visions is herein incorporated as Section 3 hereof.

SECTION 4, Section 4 of the Model Assignment Pro-

visions is herein incorporated as Section 4 hereof.




SECTION 5. The Builder will cause each side of
each unit of the Equipment, at the time of dellvery thereof
to the Rallrocad, to be plainly, distinctly, permanently
and conspicuously marked with the following legend in
letters not less than one inch in height:

"MANUFACTURERS BANK & TRUST COMPANV
OF ST. LOUIS, OWNER".

SECTION 6. The Assignee, on each Closing Date
fixed on five business days' prior written notice to it
as provided in Article U of the Conditional Sale Agreement
with respect to a Group (as defined in said ‘Article U4) of
the Equipment, shall pay to the Builder an amount equal to
the portion of the pruchase price thereof whlch, under the
terms of said Article 4, is payable in instalments, provided
that there shall have been delivered to the Assignee, as pro-
vided in Article 17 of the Conditional Sale Agreement and at
least five business days' prior to such Closling Date, the
following docuﬁents, in form and substance satilsfactory to
it and to 1ts special counsel hereinafter mentioned, 1n such
number of counterparts as may be reasonably requested by
sald speclal counsel:

(a) A bill of sale from the Builder to the

Assignee transferring to the Assignee title to the units

of the Equipment in such Group, warranting to the




Assignee and to the Raillroad that at the time of delivery
of such units under the Conditional Sale Agreement the
Builder had legal title to such units and good and law-
ful right to sell such units and that title to such
units was free of all claims, llens, securlty interesté
and other encumbrances of any nature except only the
rights of the Railroad under the Conditional Sale
Agreement, and covenanting to defend the title to such
units against the demands of all persons whomsoever
based on claims originating prior to the deliver of
such units by the Builder ﬁnder the Conditional Sale
Agreement; |

(b) A Certificate or Certificates of Acceptance
with respect to the units of the Equipment in such
Group as contemplated by Article 3 of the Conditional
Sale Agreement;

(c) -An involice of the Builder for the units of
the Equipment in such Group accompanied by or having
endorsed thereon a certification by the Railroad as to
the correctness of the prices of such units;

(d) An opinion of Messrs. Cravath, Swalne & Moore,
who are acting as specilal counsel for the Assignee,

dated as of such Closing Date, stating that (i) the

Conditional Sale Agreement has been duly authorized,




executed and delivered by the Rallroad and the
Builder and 1s a legal, valld and blndirg instrument
enforceable against the Railroad and the Builder

in accordance with 1ts terms, (1i) this Assignment
has been duly authorized, executed and celivered

by the Builder and the Assignee 2and 1s a legal,

valid and binding instrument, (1ii) the Assignee

is vested with all the rights, titles, Interests,
powers and privileges purported to be assigned to it
by this Assignment, (iv) security title to the units
of the Equipment in such Group is validly vested in
the Assignee zand such units, at the time of delivery
thereof to the Rallroad under the Conditlonal Sale
Agreement, were fresz from all claims, liens, security
interests and other encumbrances (other than those
created by the Conditional Sale Agreement), {(v) no
approval of the Interstate Commerce Commission or

any other governmental authority 1s necessary for the
valld execution and delivery of the Conditional

Sale Agreement or this Assignhent, of 1 any such
authority 1s necessary, it has been obtained, (vi) the
Conditional Sale Agreement and thls Assignment have

been duly filed and recorded with the Interstate

Commerce Commission in.accordance with Section 20c
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of the Interstate Commerce Act and no cther filing
or recordation is necessary for the protection of
the rights of the Assignee in any state of the
United States of America or in the District of
Columbia; and such opinion shall also cover such
other matters as may reasonably be reqguested by
the Asslignee;

(e) An opinion of counsel for the Rallroad,
dated as of such Closing Date, to the effect set
forth in clauses (i), (1i), (iv), (v) and (vi) of
subparagraph (d) of this Section € and stating that
the Railroad is a duly organized and existing cor-
poration in good standing under the laws of its Jjuris-
diction of incorporation and has the power and autho-
rity to own its properties and to carry on 1ts business
as now conducted;

(f) * An opinion of counsel for the Builder, dated
as of such Closing Date, stating that (i) the Builder
is a duly organized and existing corporation in good
standing under the laws of its jurisdiction of incor-
poration and has the power and authority to own its
properties and to carry on its buslness as now conducfed,

(i1) the Conditional Sale Agreement has been duly autho-

rized, executed and delivered by the Bullder and is a




legal and valid instrument binding updn the Builder
and enforceable against the Buillder in seccordance with
its terms, (i11) this Assignment has been duly authorized,
executed and delivered by the Builder and is a legal and
valid instrument binding upon the Bullder, (iv) the
Assignee 1s vested with all the rights, titles, inter-
ests, powers, privileges and remedies purported to be
assigned to the Assignee by this Assignment and
(v) security title to the units of the Fquipment in such
Group 1s validly vested in the Assignee and such units,
at the time of delivery thereof to the Failroad under
the Conditional Sale Agreement, were free from all
claims, liens, security interests and other encum-
brances (other than those created by the Conditional
Sale Agreement); and

(g) A receipt from the Builder for any payment
(other than the payment being made by the Assignee
pursuant to the first paragraph of this Section 6)
required to be made to the Equipment, unlesé such
payment 1s made by the Asslignee with furds furnished
to it fof that purpose by the Railroad.

In giving the opinions specified ir subparagraphs

(d), (e) and (f) of this Section 6, counsel may qualify any

opinion to the effect that any agreement 1s a valid and
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binding instrument enforceable 1n accordance with 1ts terms
by a general reference to limitations as to enforceability
impoésed by bankruvptcy. Insolvency, reorganization, mora-
torium or other laws affectingz the enforcemcrit of creditors'
rights generally. In giving the opinion specified in saild
subparagraph (d), counsel may rely, as to authorization,
execution and delivery by the Builder of the documents exe-
cuted by the Builder and title to the Equipment at the time
of delivery thereof under the Conditional Sale Agreement,
on the opinion of counsel for the Bullder, and as to any
matter governed by the law of any Jurisdiction other than
New York or the United States, on the opinion of counsel
for the Buillder or the opinion of counsel for the Rallroad
as to such matter.

The Assignee shall not be obligated to make any
above-menticned payment at any time while an event of default,
or any event which with the lapse of time and/or demand pro-
vided for in the Conditional Sale Agreement would constitute
an event of default, shall be subsisting under the Conditional

Sale Agreement. In the event that the Assignee shall not

" make any such'payment, the Assignee shall reassign to the

Builder, without recourseto the Assignee, all right, title

and interest of the Assignee in and to the units of the

Equilpment with respect to which payment has not been made
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by the Assignee.

It is understood and agreed that the Assignee
shall not be required to make any payment wi<th respect to,
and shall have no right or interest in, any Zquipment
excluded from the Conditional Sale Agreement pursuant to
Article 3 thcoreof,

The term "business days" as used herein means
calendar days, excluding Saturdays, Sundays, and holidays.

SECTION 7. The Assignee may assign all or any of
its rights under the Conditional Sale Agreement, including
the right to receive any payments due or. to hecome due to
it from the Rallroad thereunder. In the event of any such
assignment, any such subsequent or successive assipgnee or
assignees shall, to the extent of such assigament, enjoy all
the rights and privileges and be subject to all the obliga-
tions of the Assignee hereunder.

SECTION 8. Section 8 of the Model Assignment
Provisions is herein incorporated as Section 8 hereof.

SECTION 9. The terms of this Assiznment and all
rights and obligations hereunder shall be governed by the

laws of the State of Missouri; provided, howaver, that the

parties shall be entitled to all rights confz2rred by Section

20c of the Interstate Commerce Act. The terms, rights and

obligations of the parties hereunder may not be changed
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orally, but may be changed only by an agreement in writing
signed by the party against whem enforcemcnt of such change
is sought.

SECTION 10, Althoush this Assignment is dated for
convenlence as of May 1, 1971, the actual date or dates
of execution hereof by tne parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgments

hereto annexed.

IN WITHESS WHEREOF, the Builder and the Assignee
have ccused this instrument to be executed in their respec-
tive corporate names by their respective officers thereunto
duly authorized, and their respective corporzte seals to be
hereunto affixed and duly attested, all as of the date first

above written.

FRUIT GROWERS EXPRESS COMPANY,

! 0/7 RSN

President
../

[CORPORATE SEAL]J

Attest:

’ﬂ'lbuéia ,4/2;L;ZZ_T——

CBSecrétary
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MARUFACTURERS 3ANK & TRUST CO.
OF 38T. LOUILS,

b
: s
@?&79/ @/hf—wc e

£ A iee’ President

[CORPORATE SEAL]

Attest:

LF

Azststant Secrzﬁg?y
P




DISTRICT OF COLUMBIA) ss.:

On thiséﬂ/g?jégy of di> , 1971, before me
personally appeared g de e s to me
personally known, who, being by me duly sworn, says that
he 1s the President of FRUIT GROWERS EXPRESS COMPANY, that
one of the seals affixed to the foregoing instrument is
the corporate seal of saild corporation, that said instru-
ment was signed and sealed on behalf of said corporation
by authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corpofation.

Notafy/Fgﬁlic

[NOTARIAL SEAL]

’
My commission expires ﬁ@v/%/? 7




STATE OF MISSOURI )

) ss.:
CITY OF ST. LOUIS )
On thiszs?l. day of X\@j , 1971, before me
personally appeared ;:;SFfL ‘jj_S/Je“CG,, , to me

personally known, who, being by me duly sworn, says that
he is a Vice President of MANUFACTURERS BANK & TRUST CO.
OF ST. LOUIS, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation
and that said instrument was signed and sealed on behalf
of saild corporation by authority of its Boar& of Directors

and he acknowledged that the execution of the foregoing

. instrument was the free act and deed of said czorporation.
- —
ok, ] 7'/“ 4 LL(:'(-J;‘CL

Z  Notary Public

Commissioned in and for the County of St. Louis

which adjoins the City of St. Louls.
[NOTARIAL SEAL]

My commission expires

My Commission Expires March 14, 1974




: ACKNOWLEDGEMENT OF NOTICE OF ASSIGNM=NT

ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY hereby
acknowledges due notice of and consents to the assignment

made by the foregoing Agreement and Assignment as of

May 1, 1971.

ST. LOUIS SAN FRANCISCO RAILWAY
COMPANY

;2)&1 eI ';,Nﬂ,w«yz\

Vice Frealdent

i
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